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leave to Federal employees by pre-
scribing an entitlement to a total of 12
administrative workweeks of unpaid
leave during any 12-month period for
certain family and medical needs, as
specified in §630.1203(a) of this part.

(b) Applicability. (1) Except as other-
wise provided in this paragraph, this
subpart applies to any employee who—

(i) Is defined as an ‘‘employee’ under
5 U.S.C. 6301(2), excluding employees
covered under paragraph (b)(2) of this
section; and

(ii) Has completed at least 12 months
of service (not required to be 12 recent
or consecutive months) as—

(A) An employee, as defined under 5
U.S.C. 6301(2), excluding any service as
an employee under paragraph (b)(2) of
this section;

(B) An employee of the Veterans
Health Administration appointed under
title 38, United States Code, in occupa-
tions listed in 38 U.S.C. 7401(1);

(C) A ‘“‘teacher” or an individual
holding a ‘‘teaching position,” as de-
fined in section 901 of title 20, United
States Code; or

(D) An employee identified in section
2105(c) of title 5, United States Code,
who is paid from nonappropriated
funds.

(2) This subpart does not apply to—

(i) An individual employed by the
government of the District of Colum-
bia;

(ii) An employee serving under a
temporary appointment with a time
limitation of 1 year or less;

(iii) An intermittent employee, as de-
fined in 5 CFR 340.401(c); or

(iv) Any employee covered by Title I
or Title V of the Family and Medical
Leave Act of 1993 (Pub. L. 103-3, Feb-
ruary 5, 1993). The Department of Labor
has issued regulations implementing
Title I at 29 CFR part 825.

(3) For the purpose of applying sec-
tions 6381 through 6387 of title 5, United
States Code—

(i) An employee of the Veterans
Health Administration appointed under
title 38, United States Code, in occupa-
tions listed in 38 U.S.C. 7401(1) is be
governed by the terms and conditions
of regulations prescribed by the Sec-
retary of Veterans Affairs;

(ii) A ‘‘teacher” or an individual
holding a ‘‘teaching position,” as de-
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fined in section 901 of title 20, United
States Code, shall be governed by the
terms and conditions of regulations
prescribed by the Secretary of Defense;
and

(iii) An employee identified in sec-
tion 2105(c) of title 5, United States
Code, who is paid from nonappropriated
funds shall be governed by the terms
and conditions of regulations pre-
scribed by the Secretary of Defense or
the Secretary of Transportation, as ap-
propriate.

(4) The regulations prescribed by the
Secretary of Veterans Affairs, Sec-
retary of Defense, or Secretary of
Transportation under paragraph (b)(3)
of this section shall, to the extent ap-
propriate, be consistent with the regu-
lations prescribed in this subpart and
the regulations prescribed by the Sec-
retary of Labor to carry out Title I of
the Family and Medical Leave Act of
1993 at 29 CFR part 825.

(c) Administration. The head of an
agency having employees subject to
this subpart is responsible for the prop-
er administration of this subpart.

[568 FR 39602, July 23, 1993, as amended at 61
FR 64451, Dec. 5, 1996; 65 FR 26486, May 8,
2000]

§630.1202 Definitions.

In this subpart:

Accrued leave has the meaning given
that term in §630.201 of this part.

Accumulated leave has the meaning
given that term in §630.201 of this part.

Administrative  workweek has the
meaning given that term in §610.102 of
this chapter.

Adoption refers to a legal process in
which an individual becomes the legal
parent of another’s child. The source of
an adopted child—e.g., whether from a
licensed placement agency or other-
wise—is not a factor in determining
eligibility for leave under this subpart.

Employee means an individual to
whom this subpart applies.

Essential functions means the funda-
mental job duties of the employee’s po-
sition, as defined in 29 CFR 1630.2(n).
An employee who must be absent from
work to receive medical treatment for
a serious health condition is considered
to be unable to perform the essential
functions of the position during the ab-
sence for treatment.
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Family and medical leave means an
employee’s entitlement to 12 adminis-
trative workweeks of unpaid leave for
certain family and medical needs, as
prescribed under sections 6381 through
6387 of title 5, United States Code.

Foster care means 24-hour care for
children in substitution for, and away
from, their parents or guardian. Such
placement is made by or with the
agreement of the State as a result of a
voluntary agreement by the parent or
guardian that the child be removed
from the home, or pursuant to a judi-
cial determination of the necessity for
foster care, and involves agreement be-
tween the State and foster family to
take the child. Although foster care
may be with relatives of the child,
State action is involved in the removal
of the child from parental custody.

Health care provider means—

(1) A licensed Doctor of Medicine or
Doctor of Osteopathy or a physician
who is serving on active duty in the
uniformed services and is designated by
the uniformed service to conduct ex-
aminations under this subpart;

(2) Any health care provider recog-
nized by the Federal Employees Health
Benefits Program or who is licensed or
certified under Federal or State law to
provide the service in question;

(3) A health care provider as defined
in paragraph (2) of this definition who
practices in a country other than the
United States, who is authorized to
practice in accordance with the laws of
that country, and who is performing
within the scope of his or her practice
as defined under such law;

(4) A Christian Science practitioner
listed with the First Church of Christ,
Scientist, in Boston, Massachusetts; or

(5) A Native American, including an
Eskimo, Aleut, and Native Hawaiian,
who is recognized as a traditional heal-
ing practitioner by native traditional
religious leaders who practices tradi-
tional healing methods as believed, ex-
pressed, and exercised in Indian reli-
gions of the American Indian, Eskimo,
Aleut, and Native Hawaiians, con-
sistent with Public Law 95-314, August
11, 1978 (92 Stat. 469), as amended by
Public Law 103-344, October 6, 1994 (108
Stat. 3125).

In loco parentis refers to the situation
of an individual who has day-to-day re-
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sponsibility for the care and financial
support of a child or, in the case of an
employee, who had such responsibility
for the employee when the employee
was a child. A biological or legal rela-
tionship is not necessary.

Incapacity means the inability to
work, attend school, or perform other
regular daily activities because of a se-
rious health condition or treatment for
or recovery from a serious health con-
dition.

Intermittent leave or leave taken inter-
mittently means leave taken in separate
blocks of time, rather than for one con-
tinuous period of time, and may in-
clude leave periods of 1 hour to several
weeks. Leave may be taken for a period
of less than 1 hour if agency policy pro-
vides for a minimum charge for leave
of less than 1 hour under §630.206(a).

Leave without pay means an absence
from duty in a nonpay status. Leave
without pay may be taken only for
those hours of duty comprising an em-
ployee’s basic workweek.

Parent means a biological parent or
an individual who stands or stood in
loco parentis to an employee when the
employee was a son or daughter. This
term does not include parents ‘in
law.”

Reduced leave schedule means a work
schedule under which the usual number
of hours of regularly scheduled work
per workday or workweek of an em-
ployee is reduced. The number of hours
by which the daily or weekly tour of
duty is reduced are counted as leave for
the purpose of this subpart.

Regularly scheduled has the meaning
given that term in §610.102 of this chap-
ter.

Regularly  scheduled  administrative
workweek has the meaning given that
term in §610.102 of this chapter.

Serious health condition. (1) Serious
health condition means an illness, in-
jury, impairment, or physical or men-
tal condition that involves—

(i) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or residen-
tial medical care facility, including
any period of incapacity or any subse-
quent treatment in connection with
such inpatient care; or

(ii) Continuing treatment by a health
care provider that includes (but is not
limited to) examinations to determine
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if there is a serious health condition
and evaluations of such conditions if
the examinations or evaluations deter-
mine that a serious health condition
exists. Continuing treatment by a
health care provider may include one
or more of the following—

(A) A period of incapacity of more
than 3 consecutive calendar days, in-
cluding any subsequent treatment or
period of incapacity relating to the
same condition, that also involves—

(I) Treatment two or more times by a
health care provider, by a health care
provider under the direct supervision of
the affected individual’s health care
provider, or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider; or

(2) Treatment by a health care pro-
vider on at least one occasion which re-
sults in a regimen of continuing treat-
ment under the supervision of the
health care provider (e.g., a course of
prescription medication or therapy re-
quiring special equipment to resolve or
alleviate the health condition).

(B) Any period of incapacity due to
pregnancy or childbirth, or for prenatal
care, even if the affected individual
does not receive active treatment from
a health care provider during the pe-
riod of incapacity or the period of inca-
pacity does not last more than 3 con-
secutive calendar days.

(C) Any period of incapacity or treat-
ment for such incapacity due to a
chronic serious health condition that—

(I) Requires periodic visits for treat-
ment by a health care provider or by a
health care provider under the direct
supervision of the affected individual’s
health care provider,

(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.). The
condition is covered even if the af-
fected individual does not receive ac-
tive treatment from a health care pro-
vider during the period of incapacity or
the period of incapacity does not last
more than 3 consecutive calendar days.

(D) A period of incapacity which is
permanent or long-term due to a condi-
tion for which treatment may not be
effective. The affected individual must
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be under the continuing supervision of,
but need not be receiving active treat-
ment by, a health care provider (e.g.,
Alzheimer’s, severe stroke, or terminal
stages of a disease).

(E) Any period of absence to receive
multiple treatments (including any pe-
riod of recovery) by a health care pro-
vider or by a provider of health care
services under orders of, or on referral
by, a health care provider, either for
restorative surgery after an accident or
other injury or for a condition that
would likely result in a period of inca-
pacity or more than 3 consecutive cal-
endar days in the absence of medical
intervention or treatment (e.g., chemo-
therapy/radiation for cancer, physical
therapy for severe arthritis, dialysis
for kidney disease).

(2) (Serious health condition does not
include routine physical, eye, or dental
examinations; a regimen of continuing
treatment that includes the taking of
over-the-counter medications, bed-rest,
exercise, and other similar activities
that can be initiated without a visit to
the health care provider; a condition
for which cosmetic treatments are ad-
ministered, unless inpatient hospital
care is required or unless complica-
tions develop; or an absence because of
an employee’s use of an illegal sub-
stance, unless the employee is receiv-
ing treatment for substance abuse by a
health care provider or by a provider of
health care services on referral by a
health care provider. Ordinarily, unless
complications arise, the common cold,
the flu, earaches, upset stomach, minor
ulcers, headaches (other than mi-
graines), routine dental or orthodontia
problems, and periodontal disease are
not serious health conditions. Aller-
gies, restorative dental or plastic sur-
gery after an injury, removal of can-
cerous growth, or mental illness result-
ing from stress may be serious health
conditions only if such conditions re-
quire inpatient care or continuing
treatment by a health care provider.)

Son or daughter means a biological,
adopted, or foster child; a step child; a
legal ward; or a child of a person stand-
ing in loco parentis who is—

(1) Under 18 years of age; or

(2) 18 years of age or older and in-
capable of self-care because of a mental
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or physical disability. A son or daugh-
ter incapable of self-care requires ac-
tive assistance or supervision to pro-
vide daily self-care in three or more of
the ‘“‘activities of daily living”’ (ADL’S)
or ‘“‘instrumental activities of daily liv-
ing” (IADL’s). Activities of daily living
include adaptive activities such as car-
ing appropriately for one’s grooming
and hygiene, bathing, dressing, and
eating. Instrumental activities of daily
living include cooking, cleaning, shop-
ping, taking public transportation,
paying bills, maintaining a residence,
using the telephones and directories,
using a post office, etc. A ‘“‘physical or
mental disability’ refers to a physical
or mental impairment that substan-
tially limits one or more of the major
life activities of an individual as de-
fined in 29 CFR 1630.2 (h), (i) and (j).

Spouse means an individual who is a
husband or wife pursuant to a marriage
that is a legal union between one man
and one woman, including common law
marriage between one man and one
woman in States where it is recog-
nized.

Tour of duty has the meaning given
that term in §610.102 of this chapter.

[68 FR 39602, July 23, 1993, as amended at 60
FR 67287-67288, Dec. 29, 1995; 61 FR 64451, Dec.
5, 1996; 65 FR 37240, June 13, 2000]

§630.1203 Leave entitlement.

(a) An employee shall be entitled to a
total of 12 administrative workweeks
of unpaid leave during any 12-month
period for one or more of the following
reasons:

(1) The birth of a son or daughter of
the employee and the care of such son
or daughter;

(2) The placement of a son or daugh-
ter with the employee for adoption or
foster care;

(3) The care of a spouse, son, daugh-
ter, or parent of the employee, if such
spouse, son, daughter, or parent has a
serious health condition; or

(4) A serious health condition of the
employee that makes the employee un-
able to perform any one or more of the
essential functions of his or her posi-
tion.

(b) An employee must invoke his or
her entitlement to family and medical
leave under paragraph (a) of this sec-
tion, subject to the notification and
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medical certification requirements in
§§630.1206 and 630.1207. An employee
may not retroactively invoke his or
her entitlement to family and medical
leave. However, if an employee and his
or her personal representative are
physically or mentally incapable of in-
voking the employee’s entitlement to
FMLA leave during the entire period in
which the employee is absent from
work for an FMLA-qualifying purpose
under paragraph (a) of this section, the
employee may retroactively invoke his
or her entitlement to FMLA leave
within 2 workdays after returning to
work. In such cases, the incapacity of
the employee must be documented by a
written medical certification from a
health care provider. In addition, the
employee must provide documentation
acceptable to the agency explaining
the inability of his or her personal rep-
resentative to contact the agency and
invoke the employee’s entitlement to
FMLA leave during the entire period in
which the employee was absent from
work for an FMLA-qualifying purpose.
An employee may take only the
amount of family and medical leave
that is necessary to manage the cir-
cumstances that prompted the need for
leave under paragraph (a) of this sec-
tion.

(c) The 12-month period referred to in
paragraph (a) of this section begins on
the date an employee first takes leave
for a family or medical need specified
in paragraph (a) of this section and
continues for 12 months. An employee
is not entitled to 12 additional work-
weeks of leave until the previous 12-
month period ends and an event or sit-
uation occurs that entitles the em-
ployee to another period of family or
medical leave. (This may include a con-
tinuation of a previous situation or cir-
cumstance.)

(d) The entitlement to leave under
paragraphs (a)(1) and (2) of this section
shall expire at the end of the 12-month
period beginning on the date of birth or
placement. Leave for a birth or place-
ment must be concluded within this 12-
month period. Leave taken under para-
graphs (a)(1) and (2) of this section,
may begin prior to or on the actual
date of birth or placement for adoption
or foster care, and the 12-month period,
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